                                           Place : Udupi        

                                           Date  : 29/09/2011

To

The General Secretary

Syndicate Bank Officers Association                          

Mumbai.

Dear Sir,

 Ref : a) Writ Petition Nos. 40431 to 40461 of 2010 filed by  you 

       and  others against Syndicate Bank and others in the  High

       Court of Karnataka.

       (b) Writ Petition Nos. 40850 to 40917 of 2010 filed by    

       B  Shankar  Acharya  & others against  Syndicate  Bank  in 

       High court of Karnataka. 

This is further to my letter dated 01/08/2011 and 02/08/2011.   I �

have  now come across a copy of statement of objections filed  by �

Syndicate  Bank in the writ Petition Nos. 40850 to 40917 of  2010 �

(SR).  The main contentions of the Bank are summarised as follows �

for  enabling you to take up the matter in the writ petition  No. �

40431 to 40461 of 2010.

S No.  Para No.   Contentions              My Comments              

       of Bank    of the Bank

       objection

       statement        

1.      3         An officer employee by   The word "Supersannua-

                  exercising an option     tion" which is not 

                  may retire voluntarily   there under Proviso 4

                  before attaining the     is imported by the 

                  age of "Superannuation"  Bank in the circular 

                  under proviso 4 of       for a mischievous  

                  Regulation No, 19 (1)    purpose.  The word 

                  of SBOSR 1979.  Such     "Superannuation" is 

                  retirement is not at     not found any where 

                  the instance of the      in the entire SBOSR    

                  Bank.  The provision     1979 or in the Pension

                  under 1980 VRS rule      Regulations.  It is 

                  framed under Regulation  implied that superan-

                  No. 19 of SBOSR that     nuation means and

                  "all such benefits as    includes officer 

                  are avialable to         retired in accordance

                  officers retiring on     with Govt. guidelines 

                  Completion of the age    and also those retired 

                  of the retirement"       under VRS of the bank

                  does not entitle them    framed in accordance

                  for exercise 2nd         with the rules under 

                  pension option to the    regulation No. 19 of 

                  existing scheme as       BOSR.  In the year 

                  pension scheme was not   1980 when VRS was 

                  in vogue during the      framed retirement 
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                  year 1980.               means and include

                                           voluntary retirement

                                           also.  The phrase that

                                           "all such benefits  as

                                           are availble to  offi​

                                           cer  retiring on  com​

                                           pletion of the age  of 

                                           retirement  does   not

                                           mean" "all such  bene​

                                           fits available as on 

                                           25/01/80 (date of bank

                                           circular) only" but it

                                           is an on-going phrase.

                                           Hence whatever changes

                                           made in the  benefits,

                                           adverse or  beneficial

                                           to  retiring  employee 

                                           from time to time, are

                                           applicable  to  Volun​

                                           tarily retirees also.

                                           Retirement under VRS

                                           2001  is also  not  at

                                           the  instance  of  the

                                           Bank.   If  1980   VRS 

                                           retirees    are    not

                                           eligible    for    2nd

                                           option  on  the   plea

                                           that  pension   scheme

                                           was   not   in   vogue

                                           during the year 1980, 

                                           it is hereby submitted 

                                           that special 2001  VRS 

                                           retirees are also  not 

                                           eligible  on the  plea

                                           that  under  the  said

                                           scheme also there  was 

                                           no assurance that such 

                                           retirees    will    be 

                                           allowed to opt for 

                                           pension   subsequently 

                                           when any joint note is

                                           signed  by  banks  and

                                           employees  for  giving 

                                           2nd option.

2.      4         The purpose of modifi-   Similarly the special 

                  cation made in circular  VRS 2001 circulated 

                  No. 224/99 is limited    vide circular No. 194/

                  to reduce the qualify-   2000/BC issued by the 

                  ing service at 20 yrs    Bank though reduces 

                  instead of 30 yrs for    the qualifying service

                  seeking voluntary re-    to 15 years for seek-
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                  tirement.  However the   ing voluntary retire-

                  modification does not    ment, it does not pro-

                  provide for payment of   vide for payment of

                  pension to employees     pension to employees

                  opting for voluntary     opting for voluntary

                  retirement under Regu-   retirement under spe-

                  lation No. 19 of SBOSR   cial VRS 2001 unless 

                  1979 unless they had     they had opted for 

                  opted for pension        pension scheme earlier 

                  scheme earlier in the    in the year 1995  

                  year 1995 itself.        itself.  As on 

                                           29/09/1995    officers

                                           including all types of

                                           retirees were entitled

                                           to  opt  for   pension

                                           from 01/01/1986. 

No 

                                           new  scheme  has  been

                                           adopted by Joint  note

                                           dated      27/04/2010.

                                           Hence all those  offi​

                                           cers  working  as   on

                                           29/09/1995 are  equals 

                                           for   eligibility   to 

                                           join  pension   scheme

                                           from  27/11/2009.   As

                                           no   new   scheme   is 

                                           introduced        from

                                           27/04/2010   or   from 

                                           27/11/2009  the  Banks

                                           are not free to follow

                                           different standard for

                                           those      voluntarily

                                           retired  at  different

                                           times          between

                                           01/01/1986          to 

                                           27/04/2012.   A  deci​

                                           sion   was  taken   on

                                           27/11/2009         and

                                           27/04/2010 to  restore

                                           the said right  abini​

                                           tio who have not opted

                                           earlier

  due to rea‑

                                           sons of forfeiture 

                                           clause  under pension

                                           regulation 22.  It  is

                                           thus    very    simple

                                           exercise.   

                                           Nothing more or  noth​

                                           ing  less can be  read 

                                           in between the  lines. 

                                           The BOSR of all  banks

                                           are    approved    and

                                           permitted   by   Govt. 
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                                           through       official 

                                           Gazette  Notification.  

                                           Therefore it is deemed 

                                           that officers who have 

                                           gave gone under VRS in 

                                           terms of Regulation 19

                                           of  BOSR have done  so 

                                           as  per  that   guide​

                                           lines.

3.      5         There is no compulsion   There is no compulsion

                  at all from the Bank on  at all from the Bank

                  any employee to volun-   on any employee under

                  tarily retire under 1980 special VRS 2001 also

                  VRS framed under regu-   to retire and it is at 

                  lation 19 of SBOSR 1979  the instance of emplo-

                  and it is at the insta-  yee alone.

                  nce of employee alone.                          

4.      6         The contention of Peti-  Word "Superannuation" 

                  tioners to equate them-  is never found in Re-

                  selves with the emplo-   gulation 19 of SBOSR 

                  yees superannuated in    1979.  Hence all kinds 

                  the normal course is     of exits from the 

                  wrong and incorrect.     Bank if an employee

                  If an officer who has    completes minimum qua-

                  become a member of the   lifying service or at-

                  Provident Fund and opts  tains the minimum age, 

                  for  early  retirement   it  is  retirement  or

                  under Regulation No.     voluntary retirement.

                  19 (1) of SBOSR, he is   According to BOSR,

                  not eligible for payment retiring earlier pur-

                  of pension as pension    suant to the option

                  regulations do not have  exercised by him in

                  enabling provision for   accordance with the 

                  payment of pension who   rules in the Bank is

                  retire voluntarily under also a retirement.  

                  SBOSR 1979.              

                                           If these officers are

                                           not eligible, Officers 

                                           who  continued  to  be 

                                           members  of  Provident

                                           Fund  and  opted   for 

                                           early retirement under 

                                           Special VRS 2001  also

                                           are  not eligible  for

                                           payment of pension  on

                                           such early  retirement

                                           as the pension regula​

                                           tion   do   not   have

                                           enabling provision for

                                           payment of pension who

                                           retire voluntarily 

                                   :5:

                                           under Special VRS 

                                           2001.

5.      7         It was not agreed upon   The word "pattern" 

                  by banks that the pen-   used while introducing  

                  sion scheme in the Bank  the pension scheme for

                  would be exactly the     the first time in 

                  scheme as existed in     banks was synomious

                  Reserve Bank of India.   with the word "same"   

6.      8         It is in-correct to say  It is also correct to 

                  that 52% of the employ-  say that several lakhs 

                  ees did not opt for the  of employees have re-

                  pension scheme because   jected the scheme be-

                  of the fear that in      cause of insertion of 

                  case they participate    a penal clause under 

                  in the strike, their     Regulation 22 which 

                  entire past service      was not mentioned in 

                  would not be reckoned    the joint mate dated 

                  for payment of the       29/10/1993.  Similar

                  pension interms of Re-   kind of mal-practice

                  gulation No. 22. It is   was done by the Bank 

                  on record that lakhs of  in collusion with IBA

                  employees across the     and Union of India by

                  country in the Banking   inserting an addition-

                  industry opted for       al word "Superannua-

                  pension with the said    tion" in the Bank cir-

                  provision in the scheme  cular & letter dated    

                  on RBI pattern but with  10/08/2010 of IBA 

                  the further improve-     which is not found in 

                  ments.  There is no ir-  joint note dated 

                  regularity in inserting  27/04/2010 to deny the 

                  the forfeiture clause    pension to VRS 1980 

                  to improve upon the      retirees.  According 

                  terms of the Pension     to the Bank forfeiture 

                  Scheme.                  clause is for the 

                                           benefit  of  employees 

                                           and    is    therefore 

                                           improvement.      This 

                                           kind of interpretation

                                           does  not behove  well 

                                           with an Instrumentali​

                                           ty of state.

7.      9         High court of Karnataka  It is to be noted that

                  dismissed Writ Petition  while dismissing the 

                  No. 8181 of 2000 on      writ Petition on 

                  25/11/04 holding that    technical ground, High

                  the employees of the     court of Karnataka has

                  Bank have no right for   commented that the Pe-

                  2nd option.  Writ        titioners cannot tota-

                  Appeal No.3004 of 2001   ly be denied of any 

                  was also dismissed by    relief particularly 

                  High court of Karnataka  in the light of intro-

                  of 02/09/2004.           duction of forfeiture
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                                           clause  by  the  Govt. 

                                           and later deleting the

                                           same.   Supreme  court 

                                           of India found  strong 

                                           ground  in  favour  of 

                                           the  employees in  SLP 

                                           No.  3634 of 2006  and

                                           the  SLPs  are  renum​

                                           bered as civil  Appeal

                                           No. 1363 of 2008.  The 

                                           batch of civil appeals

                                           were last listed  on 

                                           11/04/2011.  The  very 

                                           fact that SLPs are

                                           converted into civil

                                           Appeals  is enough  to

                                           indicate   that    the

                                           Supreme   court    was 

                                           heavily in favour of 

                                           granting pension from

                                           the date of retirement

                                           (and not from an

                                           arbitrary   date    of

                                           27/11/2009).

8.      10        Minutes of any discus-   It was a fact that on 

                  sion between the repre-  09/12/2009 a meeting 

                  sentatives of Banks and  of negotiators was 

                  employees have no san-   convened by IBA under

                  ctity and it is only     the leadership of Mr

                  final settlement/joint   Allen Peirera, Vice -

                  note that matters.  It   Chairman of Negotia-

                  is only an assumption    ting committe and it

                  circulated by AIBEA      was agreed that reti-

                  that the retirees would  rees would include 

                  include employees/       employees/officers not

                  officers under VRS/      only who retired in 

                  Special VRS.             normal superannuation

                                           but also those who 

                                           retired   under   VRS/ 

                                           special VRS.  But copy

                                           of  minutes  were  not 

                                           made available to  the

                                           participants  as   per

                                           the practice in  vogue 

                                           because   of    mutual

                                           trust.

9.      11        Joint note dated 27/04/  There is no need to   

                  2010 does not speci-     specifically mention 

                  cifically include those  in the Joint note 
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                  officers retired volun-  dated 27/04/2010 that 

                  tarily under regulation  officers who retired 

                  19 of SBOSR.  The peti-  voluntarily under Re- 

                  tioners have acted con-  gulation No. 19 of 

                  trary to the clause No.  BOSR are entitled.    

                  14 of Joint note dated   This is because the    

                  27/04/2010 by filing     "voluntary retirement" 

                  writ Petitions without   is synonimous with the 

                  taking up the issue      word. 

"Retirement"

 de-

                  with their Parent        fined under the provi-

                  unions/Association for   so 4 of regulation No. 

                  resolving the matter     19 of BOSR.  Hence                                                      

                  with the Indian Banks    there was no need to

                  asociation thorough      specify again that all 

                  discussions.  Assuming   1980 VRS are also eli-

                  that the officers under  gible.  It is incor-

                  VRS framed by Rule un-   rect to say that the  

                  der Regulation 19 of     petitioners have not 

                  SBOSR join the Pension   taken up the issue 

                  scheme by exercising     with their parent  

                  the 2nd option, pension  unions/association. 

                  cannot be paid to them   It is only after the

                  as there is no enabling  issues were taken up 

                  provision in the Pensi-  by petitioners with 

                  on Regulations for pay-  the parent unions/                               

                  ment of pension to such  association, All India 

                  retirees under the ser-  Bank officers confede

                  vice Regulations.        eration/Associations/

                                           unions   invoked   the

                                           clause No. 14 of Joint 

                                           note dated  27/04/2010 

                                           and  wrote letters  to

                                           Indian Banks  Associa​

                                           tion.  Other 2 trade

                                           Unions who were signa-                                                           

                                           tories to the joint 

                                           note  have  also  con​

                                           tacted the chairman of

                                           IBA  and  orally   re​

                                           quested for early 

                                           meeting to discuss the

                                           issue.

                                           Assumptions made by 

                                           the  Bank are  equally 

                                           applicable in the case 

                                           of retirees under Spe​

                                           cial VRS 2001 as there  

                                           was no enabling provi​

                                           sion  for  payment  of

                                           pension under the said

                                           scheme  also, IBA  has
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                                           inserted the word 

                                           "Superannuation"    in

                                           its      communication 

                                           dated  10/08/2010  and 

                                           Banks  have  also   in 

                                           corported   the   said 

                                           word in their circular 

                                           though  Govt. has  not

                                           advised them to do so.

                                           In effect the IBA  has 

                                           arbitrarily  put  this 

                                           word  without  permis​

                                           sion  of the Govt.  or

                                           without discussing the 

                                           issue  with the  offi​

                                           cers  Association  and 

                                           violated the  sanctity 

                                           of  Joint note.   This

                                           is an act of breach of

                                           trust    reposed    by 

                                           Govt/officers associa​

                                           tion on IBA.

10.    12         The Petitioners did not  Retirees under Special

                  opt for pension when     VRS 2001 have also not

                  offered in the year      opted for pension when 

                  1995 and now they are    offered in the year 

                  desirous of joining      1995.  Govt. has ap-

                  the scheme as "retired"  proved the terms of 

                  employees but are not    joint note dated 

                  permitted in the joint   27/04/2010 but did not

                  note dated 27/04/2010,   advise IBA & Banks

                                           to exclude specifical​

                                           ly the officers  

                                           who retired under VRS  

                                           framed under Regula-

                                           tion 19 of BOSR.  

                                           Joint note dated 

                                           27/04/2010  also   did

                                           not  contain any  spe​

                                           cific   provision   to 

                                           exclude  the  officers

                                           who retired under  VRS 

                                           framed  under  Regula​

                                           tions 19 of BOSR. 

                                           Sub classification of      

                                           voluntary     retirees 

                                           into  3  groups   i.e.

                                           retirees under Regula​

                                           tion   19   of   BOSR, 

                                           retirees under special 

                                           VRS   2001,   retirees 

                                           under Regulation 29 of 
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                                           Pension    Reguglation 

                                           without  any nexus  to 

                                           the main objective  of 

                                           extending a beneficial 

                                           social welfare  provi​

                                           son after 15 years of

                                           struggle is  unconsti​

                                           tutional.   The   con​

                                           tents  of  the   Govt. 

                                           Communication  to  IBA 

                                           has  not been seen  by

                                           any  Bank or by  other 

                                           siganatories  to   the 

                                           note.  All actions are 

                                           kept confidential non-

                                           transperent.  Even if

                                           it is a fact that  the

                                           IBA is empowered by

                                           Govt. to implement the

                                           pension settlement, it

                                           has   certainly    not

                                           directed  IBA to  dis​

                                           burse pension  hastily 

                                           by flouting the clause 

                                           No.  10 of Joint  note

                                           dated 27/04/2010.  The

                                           clause No. 10 of Joint

                                           note      specifically

                                           binds IBA to forward a

                                           copy of the scheme  of

                                           Pension  to Govt.  for

                                           their approval and

                                           further action in 

                                           terms of section 19 of

                                           Banking companies

                                           (Acquisition &  Trans​

                                           fer  of  undertakings)

                                           Act    1970/1980    by 

                                           complying   with   the

                                           procedure  for  amend​

                                           ment of relevent

                                           pension Regulations.

                                           This haste is deliber​

                                           ately  done  to  avoid

                                           pressure  from   Trade

                                           Unions  invoking   the

                                           clause No. 14 of Joint

                                           note.  It may be noted 

                                           that without modifica​

                                           tion/amendment      of 

                                           Pension    Regulations 

                                           1995    and    without 

                                           consultation with  RBI 
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                                           disbursement  of  pen​

                                           sion  to  newly  added 

                                           retirees  of   Special 

                                           VRS 2001 is illegal.

11.     13        Clause No. 7 of joint    Clause No. 3(a) of the 

                  note dated 27/04/2010    very same joint note  

                  makes it very clear      dated 27/04/2010 is  

                  that the employees/      clear that another 

                  officers who ceased      option to officers 

                  to be in service on      who were in service of

                  or after 29/09/1995      the Bank prior to 

                  on a/c of voluntary      29/09/1995 and retired

                  retirement under spe-    after 27/04/2010 shall 

                  cial scheme after re-    be extended for join-

                  ndering service for a    ing the existing Pen-

                  minimum period of 15     sion scheme. It does 

                  years shall be eligi-    not say that retire-

                  ble to exercise an       ment means superannua-

                  option to join to the    tion retirement.  If  

                  pension scheme           clause No. 7 is an 

                                           independent    clause, 

                                           the said clause  would

                                           have   mentioned   the

                                           estimated  amount   of

                                           funding gap separately

                                           as  mentioned  at  Rs.

                                           3115   crores    under

                                           clause No. 3, 4 & 5 of

                                           Joint Note.  The  pur​

                                           pose of Clause  No.  7

                                           is  only to clear  any

                                           doubt whether such of 

                                           the officers who  have

                                           retired under one time 

                                           special  VRS 2001  are 

                                           eligible    or    not. 

                                           Clause   No.   2    of

                                           minutes of  discussion

                                           held   on   27/11/2009

                                           from  which date  pen​

                                           sion is made effective 

                                           does   not  make   any 

                                           distiction     between 

                                           various    types    of 

                                           retirements.  

                                           This exactly is the

                                           reason   as   to   why 

                                           funding gap of Rs. 

                                           3115 crores is men‑

                                           tioned only in  clause

                                           No. 3, 4 & 5 of  Joint

                                           Note.    Joint    note 

                                           dated  27/04/2010   is 
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                                           only the extended  arm 

                                           of      MOU      dated 

                                           27/11/2009 Sub-classi​

                                           fication of  voluntary 

                                           retirees into 3 groups

                                           without  any nexus  to

                                           the main objective  of

                                           extending a beneficial

                                           provision   after   15

                                           years   struggle    is 

                                           excessive exercise  of

                                           power   by   executive

                                           wings  and is in  con​

                                           travention   of    the

                                           spirit  of Article  14

                                           of Constitution of

                                           India.   Circular   of

                                           instrumentalities   of

                                           welfare  state  should

                                           conform  to  Constitu​

                                           tion, statutory provi​

                                           sions  to prevent  its

                                           action being found

                                           arbitrary, unjust, and 

                                           unreasonable  in   the

                                           wake of provisions  of

                                           Article 14, 16 & 41 of

                                           Constitution of India.

12.     14 & 15      Petitioners are mak-  Petitioners have no

                     ing accusations       locus standi to appr-

                     against Indian Banks  ach IBA.  However all 

                     Association and other the 4 Trade Unions who

                     Banks without appro-  are signatories to the

                     aching the Indian     Joint note dated 

                     Banks Association     for 27/04/2010 have               

                     interpretation of the approached Indian 

                     provision as provoid  Bank's Association 

                     within the settlement more than several 

                     itself.               times starting from 

                                           16/08/2010  AIBOC  has 

                                           written reminders 

                                           through   letter   No. 

                                           1452/302/10      dated 

                                           28/08/2010,        No. 

                                           1452/482/10      dated

                                           29/12/2010,        No.

                                           1452/229/11      dated 

                                           30/05/2011,        No.

                                           1452/281/11      dated 

                                           25/07/2011   and   No. 

                                           1452/297/11      dated

                                           20/08/11    to    IBA.  

                                           AIBOA has sent  letter
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                                           No.   78/2010    dated 

                                           16/08/2010   to   IBA.  

                                           Other  2  Associations 

                                           approached periodical​

                                           ly   through  personal 

                                           pursuations.

13.     16        The Special VRs 2001 is  It may be noted that  

                  quite different from     in pursuance of fur- 

                  VRS framed under Regu-   ther follow up by one   

                  lation No. 19 of BOSR    of writ Petitioners  

                  and therefore when the   the Bank has admitted 

                  schemes are different,   vide their letter No.  

                  the benefits available   3907 dated 25/11/2010

                  under the scheme are     that M V Kamath, 

                  ought to be different.   Krishni Bai, K G

                                           Shenoy Basthi Vaman

                                           Shenoy, G P Bhargava,

                                           V G Prabhu, B P 

                                           Baliga, G N Chengappa

                                           A  K Srinivasan,  B  N

                                           Gurumurthy  and  H   V

                                           Mallya  besides  J   U

                                           Prabhu  and M  G  Bhat

                                           who  have  voluntarily 

                                           retired         during 

                                           01/01/86 to 31/10/1993 

                                           under VRS framed  vide

                                           circular No.  35/80/BC

                                           dated  24/01/80   have

                                           been   extended    the

                                           pension   benefit   as

                                           directed by IBA in the

                                           back drop of  decision

                                           dated  05/04/2000   of

                                           Supreme Court of India

                                           in  the reported  case 

                                           between  Bank of India 

                                           Vs Indu Rajagopalan.

                                           When the Bank has

                                           granted   pension   to

                                           those   persons    who

                                           voluntarily    retired

                                           from   01/01/1986   to

                                           01/11/1993         (or 

                                           29/09/95) through  VRS

                                           framed under BOSR, the

                                           Bank is not  justified

                                           in  denying  the  same

                                           facilty  to   officers

                                           who  voluntarily   re​

                                           tired  under the  very

                                           same     VRS     after

                                           01/11/1993         (or
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                                           29/09/1995).     Banks

                                           cannot follow  differ​

                                           ent  standard at  dif​

                                           ferent  time  for  ex​

                                           tending  a benefit  to

                                           its         employees.

                                           Though the Special VRS

                                           2001 and ordinary  VRs 

                                           under regulation 19 of

                                           BOSR  are   different,

                                           there is no  assurance

                                           to    extend    

second

                                           pension

 option in both

                                           the   schemes.   Hence

                                           extending       second

                                           option to retirees  of 

                                           Special VRS 2001 alone 

                                           is discriminatory  and 

                                           not in accordance with 

                                           the spirit of Article

                                           14 of Constitution of

                                           India.   It  is   very

                                           strnge that the Bank

                                           has  imterpreted  that

                                           an   employee    under

                                           statutory  VRS is  not

                                           eligible   whereas   a 

                                           retiree under  special

                                           VRS  2001  (one   time

                                           scheme)  is   eligible

                                           for 2nd option  solely

                                           on   a/c  of   assured 

                                           ambiuity Joint note

                                           dated 27/04/2010.

15.     17        The direction that       Supreme court was gui-

                  arose out of the judge-  ded by the findings 

                  ment of Hon'ble Su-      given by Single Judge

                  preme Court of India     Bench of High court of

                  is applicale specifi-    Karnataka and also Di-

                  cally to those who re-   vision Bench of the 

                  tired voluntarily bet-   same court in the re-

                  ween 01/01/1986 and      ported case between  

                  31/10/1993 through VRS   B M Damodara  Vs 

                  framed under regula-     Canara Bank.  Refe-   

                  tion 19 of BOSR and      rence made about fina-

                  cannot be extended in    ncial burden bu Supre-

                  general to all emplo-    me court in its deci-

                  yees who opted for vo-   ision dated 05/04/2000 

                  luntary retirement       is a casual one.  It 

                  subsequently.  The Su-   is only the spirit of 

                  preme court has given    decision which is to  

                  the above direction      be weighed.  Further 

                  keeping mainly in view   the numbers this time 
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                  the burden on the Banks  also hardly are 250 

                  if pensionary benefits   persons under VRS 

                  are extended to those    under section 19 as 

                  officers who are volun-  against the number 

                  tarily retired during    under Special VRS 2001 

                  the period from          which has crossed the 

                  01/01/1986 to            figure of 2500 per-

                  31/03/1993 whose number  sons. Whatever be num- 

                  being small.             bers all pension 

                                           optees will bring 

                                           along withthem propor-

                                           tionate fund to the

                                           Pension Fund including 

                                           56% fine imposed in 

                                           the Joint note.  Hence 

                                           the financial implica-

                                           tion for extention of 

                                           second    option    to

                                           special    VRS    2001

                                           retirees and to optees 

                                           under VRS framed under

                                           section 19 of BOSR is 

                                           the   same.    Because

                                           pension scheme is  not

                                           extended    

free    of

                                           investment

 to any

                                           retiree.  

                                           Every employee of  the

                                           Bank either serving or

                                           retired   under    all 

                                           types  of  VRS  as  on

                                           31/03/2008  has   been

                                           reckoned  by  approved

                                           Actuaries  while  com​

                                           puting funding gap  if

                                           second    option    is

                                           given. 

                                           As far as retirees are 

                                           concerned the same  is 

                                           arrived  at  Rs.  3115 

                                           Crores as can be  seen 

                                           from clause No. 3, 4 & 

                                           5  of Joint Note.   No 

                                           funding  gap is  sepa​

                                           rately  mentioned   in

                                           clause No. 7 which  in 

                                           fact  is not  a  sepa​

                                           rate/specific entitle​

                                           ment.     Hence    the 

                                           contention of the bank

                                           regarding   additional 

                                           financial  implication
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                                           is imaginary.  Supreme 

                                           court  of  India   has

                                           already  commented  in

                                           civil Appeal No.  6959

                                           of 1997 that the there 

                                           is no any significiant

                                           financial   or   other

                                           burden  or  difference

                                           so  far as  those  who

                                           had  voluntarily   re​

                                           tired  and  those  who 

                                           had   ordinarily   re​

                                           tired.  

16.     18        The officers opted for   The contention of the  

                  retirement under speci-  Bank is absured.  All

                  al VRS 2001 at the inst- the schemes of volun- 

                  of Bank, whereas the     tary Retirement are

                  Petitioners have invok-  introduced by Bank  

                  ed regulation 19 and     alone.  None of VRS  

                  retired early on their   are introduced by em- 

                  own volition.  The pro-  ployees to retire be-

                  visions being different, fore attaining the age

                  the benefits there under of retirement stated

                  the respective catego-   under Regulation No.

                  ries also different.     19 of BOSR.  

                                           Hence retirees of 

                                           Special    VRS    2001

                                           cannot  be given  spe​

                                           cial  status  for  the

                                           purpose  of  extention

                                           of   2nd  option   for

                                           pension.  There is  no

                                           assurance/undertaking

                                           by  the  Bank  in  the 

                                           special   VRS   scheme

                                           2001 that they will be

                                           given one more  option

                                           for  pension   scheme.

                                           Moreover VRS under

                                           regulation 19 of  BOSR

                                           is superior and statu​

                                           tory  scheme  with   a

                                           clause for  completing

                                           30  years  of  service 

                                           (now  reduced  to   20 

                                           years)  as against  15

                                           years under special

                                           VRS  2011.   Therefore

                                           the  Banks  action  in 

                                           denying    one    more
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                                           option to retirees  of

                                           VRS  under  Regulation 

                                           19 of BOSR is contrary

                                           to  statutory  Regula​

                                           tions apart from being

                                           irrational. 

17.     19        It is within the know-   After the dicision 

                  ledge of the writ Peti-  dated 05/04/2000 of 

                  tioners that joint note  Supreme court of India

                  implementation of 2nd    in the reported case 

                  option did not specifi-  between Bank of India 

                  cally include the em-    Vs Indu Rajagopal the 

                  ployees under the volun- issue whether retirees 

                  tary retirement framed   under VRS framed vide 

                  vide Regulation No. 19   Regulation No. 19 BOSR

                  and have no grounds to   is eligible for pen-

                  discuss with the Indian  sion stood settled 

                  Banks Association.       once for all.  What is 

                                           yet  to be decided  is

                                           whether  retirees  who

                                           have  put in a  meagre 

                                           service of minimum  15 

                                           years  under   special 

                                           VRS 2001 alone can  be

                                           extended  2nd   option 

                                           denying  the  same  to 

                                           another    group    of 

                                           voluntary retirees who 

                                           have put in a service 

                                           ranging between 25  to

                                           40 years.  Further IBA 

                                           cannot  run away  from

                                           its  obligation  under 

                                           clause  14  of   Joint 

                                           Note and prejudge that 

                                           there  is no case  for

                                           discussion on its  own 

                                           assumption.

18.     20        This petitioners are     This argument does not 

                  interpreting the re-     hold water any longer 

                  gulation 2 Y(c) of       at least after the de-

                  pension regulations      cision given by Su-

                  and Regulation No. 19    preme court of India 

                  of BOSR to suit their    on 28/07/2011 in the 

                  convenience.             reported case  between 

                                           Sheel Kumar Jain Vs

                                           New  India   Insurance 

                                           company    in    civil

                                           Appeal  No.  6013   of

                                           2011.   In  the   said

                                           decision   the    Apex 

                                           court has opined  that
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                                           whatever  be the  exit

                                           route,  the  test  for

                                           eligibily for  pension 

                                           is whether the employ​

                                           ee  has  completed  20

                                           years  of   qualifying

                                           service & has given  3

                                           months   notice    and

                                           further  whether   the

                                           employer has  accepted 

                                           his  request for  exit

                                           from the services.

19.     21        The decision given by    This contention is in-

                  Division Bench of High   correct.  Writ peti-

                  court of Karnataka in    tion was filed by B. M 

                  the writ Appeal filed    Ramachandra against 

                  by B. M. Ramachandra     Canara Bank for deny-

                  Vs Canara Bank's is in   ing him pension on the

                  respect of provisions    plea that he volun-

                  of section 29 of Pen-    tarily retired under 

                  Regulations and is not   the scheme framed 

                  about Regulations 19     under regulation 19

                  of BOSR.                 of BOSR.  The said 

                                           decision of single 

                                           bench was later on 

                                           held Valid by  Divi-

                                           sion  Bench  of   High 

                                           court  in  the  appeal 

                                           filed  by Canara  Bank

                                           and  civil  Appeal  in

                                           the  Supreme Court  of

                                           India reported as Bank

                                           of   India   Vs   Indu

                                           Rajugopal.  The single 

                                           judge  bench  of  High

                                           court of Karnataka  in 

                                           the writ Petition file

                                           by  B  M   Ramachandra 

                                           decusion  of which  is

                                           appealed by Canara

                                           Bank  refered  to  VRS 

                                           under BOSR in para No.

                                           7  of  its  judgement.

                                           The very first line of

                                           judgement dated

                                           30/05/97  of  Division

                                           Bench  of  High  court

                                           reads     as     under

                                           "Denial  by  Banks  in

                                           the  year 1995 to  the

                                           employees   who    had

                                           voluntarily    retired

                                           from services  between

                                           01/01/1986         and
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                                           31/10/1993  under  the

                                           then   prevalent   VRS 

                                           under  regulation  No. 

                                           19  of  BOSR   brought

                                           them  to  the  court".

                                           Hence  the  contention 

                                           of  the Bank that  the 

                                           judgemnt         dated

                                           30/05/1997  does   not

                                           refer  to  VRS   under

                                           regulation    19    is 

                                           rediculous.        The

                                           appellate  court  also

                                           said  that the  inter​

                                           pretation sought to be

                                           put  by  bank's  would

                                           amount to violation of 

                                           fundamental  right  of

                                           equality as  enshrined

                                           in Article 14 & 16  of

                                           Constitution of India. 

                                           The    single    judge 

                                           additionally held that

                                           if  Regulation No.  29

                                           was  to  be  made  ap​

                                           plicable  only to  the 

                                           voluntarily    retired

                                           employee under Pension

                                           Regulations 1995,  the 

                                           said  Regulation  will

                                           be ultra vires of  the 

                                           Constitution of India.

                                           Moreover non-inclusion

                                           clause   No.   22   of

                                           Pension     Regulation

                                           1995 says that  resig​

                                           nation or dismissal or 

                                           removal or termination

                                           from   service   alone

                                           shall not qualify  for

                                           pensionary    benefit.

                                           Any category of volun-

                                           tary  retirements   do

                                           not find any place  in 

                                           the  said  disentitle​

                                           ment  clause  No.  22.

                                           None of the  petition- 

                                           ers were dismissed or 

                                           have resigned or were 

                                           removed or  terminated

                                           from  service.   Hence

                                           they  are eligible  to 
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                                           opt for pension.

20.     22        Participation in strike  This is a strange and 

                  forfeiting the entire    observed contention 

                  past service was inclu-  and is perverse to the 

                  ded under Regulation     core.  On the con-

                  No. 22 of pension re-    trary, if the strike 

                  gulations as an inpro-   clause was not insert-

                  vement ever RBI Pen-     ed by the Bank in re-

                  sion scheme.  In view    gulation 22 of pension 

                  of the said improve-     regulation in the year 

                  ment lakhs of employee   1995, almost whole lot 

                  across the country in    of employees would 

                  Banking industry opted   have opted for pension 

                  for pension.             in the year 1995

                                           itself and there would 

                                           not   have   been   an

                                           occasion  for   giving

                                           another  option  after

                                           15 years gap.

21.   23          MOU dated 27/11/2009     The very fact that 

                  would not confer any     pension disbursed is  

                  right on the petiti-     made effective from   

                  oners.  It is only the   27/11/2009 is a testi-

                  final settlement dated   mony to prove that 

                  27/04/2010 which was     Govt. gave initial 

                  signed by the parties    approval to MOU dated

                  would have to be consi-  27/11/2009 also.  

                  dered for any benefit.   Supreme court of India

                                           in  the  case  between

                                           Tata  Engineering  and

                                           locomotive company  Vs

                                           its workmen (citation

                                           (1981) 4 SCC 827) held

                                           that   a    settlement

                                           cannot be weighied  in 

                                           any golden scale and

                                           the  question  whether

                                           it  is just  and  fair

                                           has to be answered  on

                                           the basis of estab-

                                           lished      principles

                                           different  from  those

                                           which  come into  play

                                           by  such  settlements.  

                                           all    officers    are 

                                           governed primarily by 

                                           statutory      Service

                                           Regulation.

22.     25        Only because certain     The single judge of 

                  similarties/resemblan-   High court of Karnt-

                  ces in Regulation No.    taka in the writ peti-
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                  19 of BOSR and Regula-   tion and Division 

                  tion 29 of pension re-   Bench of High court of

                  gulation, do not enti-    Karnataka in the writ 

                  tle the petitioners to   Appeal between Canara 

                  claim the benefits       Bank Vs B M Damodara

                  available in both the    had analysed the ex- 

                  regulations.             tant provisions under 

                                           both  the  regulations

                                           and  laid  down   that 

                                           

voluntary retirement 

                                           in whichever scheme is

                                           one and the same.

  The

                                           said   principle   has

                                           been  reitered in  the

                                           judgement rendered  by

                                           Supreme court of India 

                                           on  28/07/2011 in  the

                                           Civil  Appeal  between

                                           Sheel Kumar Jain Vs 

                                           New India Insurance 

                                           Co. The Apex court 

                                           held that whatever be 

                                           the exit route the 

                                           test for eligibility 

                                           for pension is whether 

                                           the employee has  com​

                                           pleted  20  years   of 

                                           qualaifying service. 

23.     29        The benefit of the pen-  Looting of existing 

                  sion in the banks is ex- legal rights is not 

                  tended only by entering  permissible under the

                  into settlement.         law on the pretext  of

                                           the settlement which

                                           may  contain  ambigui​

                                           ties,  if  any,   Such

                                           settlement with  ambi​

                                           guities,  also can  be 

                                           declared  as  void  by 

                                           the writ courts.                                                        

24.     26        Insertion of clause      The whole exercise 

                  No. 22 forfeiting the    conducted during re-

                  entire service if an     cently concluded  

                  employee participates    Bipatite negotation is 

                  in strike is an impro-   oriented to offer one  

                  vement.  So no wrong     more pension option to 

                  has been done by Govt/   all employees who have 

                  IBA/Banks.  Infact       in service as on 

                  wrong was done by peti-  29/09/95 and continued 

                  petitioners who had      after after or retired 

                  rejected the scheme in   after 29/09/95 but 

                  year  1995.              before  27/04/2010  or 

                                           still   continue    in
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                                           service         beyond

                                           27/04/2010.   In   sum

                                           and   substance    the

                                           status of all  employ​

                                           ees  as on  29/09/1995

                                           is  restored  for  the

                                           limited   purpose   of

                                           giving  one  more  op​

                                           tion.   Therefore  the

                                           issue  is  to   decide

                                           whether  the  employee

                                           was  entitled  to  opt

                                           for   pension  as   on

                                           29/09/95.   If  he  is 

                                           found   entitled,   he

                                           should  be  given   an

                                           offer   to   opt   for

                                           pension,  if  the  em​

                                           ployee  has   retired/ 

                                           voluntarily    retired

                                           subsequent          to

                                           29/09/1995.  The  bank

                                           is  simply engaged  in

                                           jugglary of words  and

                                           pharases  to save  its 

                                           face.                                   

25.     27        The Petitioners have     Petitioners are not 

                  conducted themselves     signatories to the 

                  contrary to clause No.   joint note dated 

                  14 of joint note dated   27/04/2010.  However

                  27/04/2010.              representative trade 

                                           Unions    have    been 

                                           writing letters  after

                                           letters to IBA  invok​

                                           ing  clause  No.   14.

                                           The  IBA is  reluctant

                                           to   call  a   meeting

                                           fearing    that    its

                                           misdeeds  may come  to 

                                           light.    AIBOC    has

                                           demanded  on IBA  more

                                           than  5 times to  con​

                                           vene a meeting of  all

                                           signatories   to   MOU

                                           dated  27/04/2010   to

                                           discuss the  situation

                                           created  by  IBA   and

                                           Banks.

                                           The Joint note dated 

                                           27/10/2010 is only the 

                                           extended  version   of
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                                           the  joint note  dated 

                                           29/10/1993   and   MOU

                                           dated 27/11/2009,  and 

                                           this extended  version

                                           only  provides  single

                                           facility  of

   ANOTHER 

                                           OPTION TO PENSION

   in

                                           the very same old

                                           scheme  1995.  No  new 

                                           scheme is framed.

                                           Another option as per 

                                           Joint    note    dated 

                                           27/04/2010  is not  at

                                           all  a  new   benefit.    

                                           Any  settlement  means 

                                           some    terms    which

                                           should not offend law,

                                           constitution,  regula​

                                           tions and  modalities.  

                                           Settlements/joint 

                                           notes entered into  by

                                           Banks with representa​

                                           tive unions of employ​

                                           ees  are only for  the

                                           purpose  of   ensuring 

                                           smooth      industrial

                                           relation.     Nationa​

                                           lised  banks  are  in​

                                           strumentalities of

                                           state.  Therefore  the

                                           banks cannot have  any

                                           settlement  or  inter​

                                           pret  the  clauses  of

                                           any   settlement    or 

                                           create artificial 

                                           classification      of 

                                           homogeneous  group  of

                                           officers in contraven​

                                           tion of Article 14, 16

                                           &  41 of  Constitution 

                                           of India for  ulterior

                                           motives.   The  inter​

                                           pretation made by bank 

                                           in its circular at the

                                           behest of IBA that

                                           officers   who    have 

                                           retired   under    VRS 

                                           framed  under  Regula​

                                           tion No. 19 of BOSR

                                           are  not  eligible  to 

                                           opt for pension scheme

                                           is in contravention of

                                           the    provision    of

                                           Article 14, 16 & 41 of

: 23 :

                                           Constitution of India.

26.     30        MOU reached on           Joint note dated 

                  27/11/2009 during        27/04/2010 and MOU 

                  the course of the        dated 27/11/2009 are

                  settlement are not       supplementary to each

                  valid.  It is only       other.  It is only the

                  the final settlement     word superannuation 

                  dated 27/04/2010 which   unauthorisedly insert-

                  will prevail.            ed in the advice dated

                                           10/08/2010  of IBA  to

                                           Banks  and  subsequent

                                           clarification alleged​

                                           ly  issued by the  IBA  

                                           to Banks without  con​

                                           sulting Govt. and 

                                           other  signatories  to

                                           Joint note has created

                                           the present impasse.

27.   1 to 34     All contentions con-     In sum  and substance                                           

                  tained in the statement  it is submitted that 

                  of objections filed on   contents of joint 

                  behalf of the Bank.      note/settlements or 

                                           Bank circulars have to

                                           be   weighed  on   the

                                           basis  of   principles

                                           which  shall not  vio​

                                           late  the   principles

                                           laid  down in  Article

                                           14, 16 & 41 of Consti​

                                           tution    of    India.

                                           There is no clause 

                                           anywhere in the  joint

                                           note dated  27/04/2010

                                           specifically   stating

                                           that  voluntary  reti​

                                           rees of section 19  of 

                                           BOSR are not covered 

                                           by clause No. 3, 4,  5

                                           of Joint note.

                                           Throughout the entire

                                           statement of objec-

                                           tions, the Bank has 

                                           harped  on an  assumed

                                           ambiguity  that  there

                                           is no specific  clause

                                           in  Joint  note  enti​

                                           tling   the   retirees

                                           under VRS framed under

                                           Regulation 19 of  BOSR

                                           for  a  second  option
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                                           for pension.  Moreover

                                           the word "Retiree is

                                           not defined in  clause

                                           No.  3, 4, 5 of  Joint

                                           note dated  27/04/2010

                                           while  arriving  at  a 

                                           funding  gap  of   Rs.

                                           3115/Crores.

                                           The  entire  statement

                                           of objections has  now

                                           become  non-est    be​

                                           cause of the  decision

                                           dated  28/07/2011   in

                                           Civil Appeal No.  6013

                                           of 2011 between 

                                           Susheel Kumar Jain  Vs

                                           New  India   Insurance

                                           company.       Supreme

                                           Court has set at  rest

                                           all kinds of  perverse 

                                           interpretations of the

                                           word "voluntary Retire‑

                                           ment" for considering

                                           the  eligibility   for 

                                           pension.   This  deci​

                                           sion  is  irrespective 

                                           of  the  fact  whether

                                           there is VRS or no VRS

                                           in any organisation or

                                           whether  there is  any

                                           settlement    or    no 

                                           settlement.

                                           The only criteria

                                           is whether the employ​

                                           ee  has  completed  20 

                                           years  of   qualifying 

                                           service  and   whether

                                           the request of the em​

                                           ployee    for    early 

                                           cessation from service 

                                           is acceded to by the

                                           employer with a  mini​

                                           mum  of 3  months  No​

                                           tice.    Joint    note 

                                           dated 27/04/2010 lost

                                           its relevance in  view 

                                           of    the    aforesaid 

                                           judgement.     However 

                                           reply  is given by  us 

                                           in    compliance    of 

                                           formalities   to    be

                                           observed as per  court 
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                                           rules.

27.   Para No. 1  The petitioners have     The writ petitioners

                  challenged the cir-      not only challenged 

                  cular dated 16/09/2010   the circular dated 

                  issued by the Bank and   16/09/2010 issued by

                  have sought for quash-   the Bank but also have

                  ing certain portions of  sought any other re-

                  the said circular and    lief in terms of the 

                  also requested for       provisions of Article      

                  modification of the cir- 14, 16 & 41 of Consti

                  cular and re-writing     tution of India.  The 

                  the same.                writ Petitioners chal-

                                           lenged the circular of

                                           the  Bank  because  it

                                           contained a clause  in

                                           Para  7 in page  3  of

                                           Annexure stating  that

                                           employees   who   have

                                           gone   on  VRS   under 

                                           existing  VRS  of  the

                                           Bank are not  eligible 

                                           to  opt  for   pension

                                           scheme.   This  action

                                           of  the Bank  is  con​

                                           trary  to   ligitimate

                                           expectation,   unjust,

                                           unfair and capricious.

                                           While  bank pays  pen​

                                           sion   to   the   2001

                                           special  VRS  retirees

                                           who were given  incen​

                                           tive   package    too,

                                           denial  of pension  to

                                           VRS   retirees   under

                                           regulation 19 of SBOSR 

                                           1979 would  constitute

                                           a gross injustice.

                                           IBA has used the  word

                                           "Superannuation" in

                                           para 13 of its  letter

                                           dated       10/08/2011

                                           addressed   to   Banks

                                           though  Govt. has  not

                                           advised IBA to do  so.

                                           The word  "Superannua​

                                           tion" is not there  in

                                           the  joint  note.   In

                                           effect  IBA has  arbi​

                                           trarily put this  word

                                           without permission  of

                                           the Govt.  or  without
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                                           discussing  the  issue 

                                           with officers associa​

                                           tions  thus  violating

                                           the sanctity of  Joint

                                           note.  This is an  act

                                           of  breach  of   trust

                                           reposed  by   officers

                                           Associations  on  IBA.

                                           More  important   than 

                                           anything  is that  the 

                                           funding  gap  of   Rs. 

                                           3115 Crores covers all 

                                           retirees  as  can   be 

                                           seen  from clause  No. 

                                           3, 4, 5 of joint note.  

                                           No  separate   funding 

                                           gap is mentioned under 

                                           clause No. 7 of  joint 

                                           note.  Becuase special

                                           VRS  2001 was  an-one-

                                           time  scheme,   clause 

                                           No. 7 was incorporated

                                           in the joint note with 

                                           a   sole  purpose   of 

                                           avoiding any ambiguty.  

                                           All types of  retirees 

                                           are already covered by

                                           clause  3,  4 &  5  of

                                           Joint  note.  For  the

                                           purpose  of  interpre​

                                           tation of a beneficial

                                           statute, if an instru​

                                           mentality   of   state 

                                           takes recourse to  the 

                                           literal    interpreta​

                                           tion,  any scheme  may 

                                           land in absuridity and 

                                           manifest    injustice.

                                           What is necessary in a 

                                           situation   of    this

                                           nature  would  be   to

                                           apply  the clauses  of

                                           purposive    construc​

                                           tion.  In fact IBA, as

                                           back as 01/06/2000 by 

                                           its    circular    No.

                                           PD/CIR/76/G2/394 

                                           advised   all   public

                                           Sector   Banks    that

                                           there is no difference 

                                           between   those    who

                                           voluntarily    retired
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                                           and  those  who  ordi​

                                           narily retired. 

Thanking you,

Yours faithfully,

(A. Premananda Pai)
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